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 1.  TIME:  8:30   CASE#: MSC12-00567 
CASE NAME: PEOPLE OF CALIF VS. BP WEST CO 
HEARING ON MOTION TO/FOR SEAL FILED BY BP WEST COAST PRODUCTS LLC 
* TENTATIVE RULING: * 
 
This motion was advanced and taken off calendar on October 6, 2016. 

  

  
 2.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION TO/FOR COMPEL EAST BAY WATERWORKS TO COMPLY 
FILED BY FEDERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
This motion has been withdrawn by the moving party. 
  

  

 3.  TIME:  8:30   CASE#: MSC14-01751 
CASE NAME: BIO-RAD VS 10X TECHNOLOGIES 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE ( JEFFREY L. 
JOHNSON) 
* TENTATIVE RULING: * 
 
 The motion is granted. 

  

 4.  TIME:  8:30   CASE#: MSC15-00004 
CASE NAME: GAVIOLA VS. PULTE HOME 
HEARING ON MOTION TO/FOR LEAVE TO FILE SECOND AMENDED COMPLAINT 
FILED BY GLORIA GAVIOLA 
* TENTATIVE RULING: * 
 
 This motion is unopposed and is, therefore, granted. 
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 5.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SIERRA ROCK 
PRODUCTS INC 
* TENTATIVE RULING: * 
 
 This motion is off calendar pursuant to the ruling made at the September 27, 2016 ex parte 
hearing.  

  

 6.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION FOR SUMMARY SUMMARY ADJUDICATION FILED BY 
CERTAINTEED CORPORATION 
* TENTATIVE RULING: * 
 

Defendant CertainTeed’s motion for summary adjudication of punitive damages is 

denied. Defendant’s motion for summary adjudication of the civil battery claim is moot as 

Plaintiff has dismissed this claim.  

A Defendant meets its burden on a motion for summary adjudication by showing either 

that a cause of action (or claim for damages) has no merit or that there is a complete defense to 

that cause of action or claim. (Code of Civil Procedure § 437c(p)(2).) Here, Defendant argues 

that Plaintiff is not entitled to punitive damages by attempting to show that Plaintiff’s claim for 

punitive damages has no merit. Defendant can show this by providing factually devoid discovery 

responses from Plaintiff or by providing admissible evidence that negates Plaintiff’s claim. 

(Brantley v. Pisaro (1996) 42 Cal.App.4th 1591, 1595-97; see also Aguilar v. Atlantic Richfield 

Co. (2001) 25 C4th 826, 854.)  

Plaintiff’s discovery responses are not factually devoid. They provide enough facts that 

would allow a trier of fact to find that Defendant acted with malice. For example, Plaintiff’s 

responses state that Defendant knew of the dangerous of asbestos and made a decision not to 

place warnings directly on their product because it would make the product “unsaleable”. (See 

Plaintiff’s Response to Interrogatory No. 20, pages 57-58 in Defendant’s Exhibit D.)  

In addition to Plaintiff’s discovery responses, Defendant relies on the declaration of Lloyd 

Ambler. Ambler’s declaration explains some of the warnings that Defendant provided regarding 

its asbestos cement pipe, but it does not refute the fact that Defendant decided not to place 

warnings directly on the asbestos pipe because it could hurt product sales. In addition, Ambler’s 

declaration shows that the warning label on the asbestos cement pipe did not clearly warn that 

the pipe contained asbestos until 1985. Plaintiff claims exposure starting in 1981, which means 

there was at least four years where Plaintiff was exposed to asbestos without Plaintiff’s father 

being warned of the danger of asbestos.   
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Defendant argues that punitive damages “must be tied to oppression, fraud or malice in 

the conduct which gave rise to liability in the case.” (Medo v. Superior Court (1988) 205 

Cal.App.3d 64, 68.) Here, based on the evidence that has so far been adduced, Defendant has 

not established that a jury could not reasonably find Defendant’s allegedly insufficient warnings 

bore a reasonable relationship to Plaintiff’s injury. On this showing, it cannot be said that 

Defendant’s alleged malicious conduct is not reasonably related to Plaintiff’s injury.  

Defendant’s argument that Plaintiff must show evidence of fraud, oppression or malice 

by clear and convincing evidence when opposing summary adjudication is only applicable after 

a defendant has first shifted the burden. In Basich v. Allstate Insurance Co. (2001) 87 

Cal.App.4th 1112 the court found that the defendant had shifted the burden and was discussing 

the standard when considering if the plaintiff had presented a triable issue. Here, however, 

Defendant did not shift the burden and therefore Basich does not apply.  

The Court finds that Defendant has not shifted the burden. Therefore, Defendant’s 

objections to Plaintiff’s evidence are not material and the Court declines to rule on them. (See 

Code of Civil Procedure §437c(q).)  

The Court finds that Defendant has not shifted the burden and denies Defendant’s 

motion for summary adjudication.  

 

  

 7.  TIME:  8:30   CASE#: MSC15-00057 
CASE NAME: NOLAN LAMB VS. CERTAINTEED COR 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY HONEYWELL 
INTERNATIONAL INC 
* TENTATIVE RULING: * 
 
This motion is continued to November 17, 2016 at 8:30 a.m. pursuant to the parties’ stipulation.  

 

  

 8.  TIME:  8:30   CASE#: MSC15-01990 
CASE NAME: DIAS V 24 HOUR 
HEARING ON MOTION TO/FOR TO COMPEL FURTHER RESP. TO INTERROG. 
AND DEMAND FILED BY LILIANA CERVENTES, JOSHUA DIAS 
* TENTATIVE RULING: * 
 
Plaintiffs seek to compel further discovery with respect to three categories of information. 
 
1) Demand for Inspection Nos. 1 and 2 (Personnel files):  The Court understands Defendant to 

say that it has produced all documents requested in these categories.  Defendant shall, 
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therefore, supplement its response to say that so there is no ambiguity about what was 
done. 
 

2) Demand for Inspection Nos. 9 and 13 (Telephone records):  The Court understands 
Defendant to say that it has produced all documents requested in these categories that are 
within its custody, control or possession. Such a representation would mean that defendant 
is unable to obtain the data from its “third-party utility consolidator” by making reasonable 
inquiry.    Defendant shall, therefore, file a supplemental response that comports with CCP 
2031.230.   

3) Special Interrogatory No. 3 (Names and contact information):  The parties shall appear.   

The Court is unable to determine whether the policies attached to the declaration of Denise 
Bednar were in place as early as November 5, 2014.  If not, when were they promulgated 
and what policies (if any) were in place prior to that time?   

Prior to the hearing, each side shall provide to the Court, in writing, the information 
described in the prior paragraph.  They shall bring to the hearing any writings that contain 
the policies in question. 

If those policies extend back as far as November 5, 2014, and employees had the 
opportunity to be reimbursed, then what is the utility of the information sought?  (The Court 
is mindful of the privacy concerns involved here.) 

If those policies did not extend back as far as November 5, 2014, then why shouldn’t a third 
party send a Bel-Aire notice to the employees who were employed prior to the promulgation 
of these policies? 

 

  

 9.  TIME:  8:30   CASE#: MSL15-02287 
CASE NAME: SPRINGLEAF VS DARDEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SPRINGLEAF 
FINANCIAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
 The motion is unopposed and is supported by sufficient evidence.  It is, therefore, granted. 
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10.  TIME:  8:30   CASE#: MSL16-00210 
CASE NAME: SPRINGLEAF VS. BUCCELLATO 
HEARING ON MOTION TO/FOR RELIEF FROM DEFAULT AND DEFAULT 
JUDGMENT FILED BY KEELEY BUCCELLATO 
* TENTATIVE RULING: * 
 
The motion is unopposed and is supported by sufficient evidence.  It is, therefore, granted. 

 


